








believed the general partners were aware of
the notice requirement in the partnership
agreement, while explaining to the general
partners that there was no way for them to
provide the required notice in the time avail-
able. The lawyer in Example 3 should have
known about the lien in favor of agricultural
providers and informed the client.

Issues Inherent in Lawyer-Client
Relationships that Lead to

Scapegoat Lawsuits

First, the three examples illustrate that when
an aspect of a transaction turns out badly,
some clients blame the lawyer and seek to
shift the resulting loss to the lawyer, even
though there were other more substantial
factors that generated the outcome. To
defend, the law firm must either show
that its work was not negligent or, if it was
negligent, the law firm must show that the
negligence was not the “but for” or “proxi-
mate cause” of any injury. (Of course, as a
technical matter, the former client bears the
burden on these issues, but it is fair to say
that any defense will try to disprove these
two elements.)

Second, clients often assume that if the
lawyer’s work was imperfect, that is all that
the plaintiff must show to recover. The law
is to the contrary. The law requires the
client to prove the following: (i) but for the
lawyer’s failure the client would not have
been injured; and (ii) the lawyer’s negligence
actually caused the specific loss in question
under loss-causation principles. To establish
that the client’s loss would have occurred
anyway takes time and considerable effort.
In Example 2 the general partners may
assert, after the fact, that if they had been
informed of the obligation to inform the
limited partners of the proposed transaction
in all its details, they would have done so
or abandoned the transaction. This leads
to a type of “what if” question that may
be difficult to resolve without a trial, but
also difficult to resolve at trial because it is
dependent on speculation. See Viner, 135
Cal. Rptr. 2d 629 (client alleging transac-
tional malpractice must prove how trans-
action would have been negotiated absent
the alleged malpractice, despite inherent
difficulties of such proof).

Third, Example 1 illustrates another
common aspect of the modern commercial
malpractice case — that conflicts of interest
are alleged whenever possible. The client
claimed that the law firm acted improperly
in defending the lawsuit by emphasizing

the buyer’s inability to close. The client
claimed the law firm did this in order to
deflect attention from its failures related to
the patent assignment. Even if one assumes
that representing the client in the lawsuit
with the buyer was a violation of Rule 1.7(b)
of the Illinois Rules of Professional Con-
duct (because the lawyer was representing
a client when the lawyer’s personal interest
was adverse to the client’s), case law holds
that violating a Rule of Professional Con-
duct does not by itself give rise to liability;
it is only evidence of a failure to adhere to
the required standard of care. See Owens,
31611l App. 3d at 353, 736 N.E.2d at 157;
Nagy v. Beckley, 218 Ill. App. 3d 875, 879-
81, 578 N.E.2d 1134, 1136-38 (1st Dist.
1991). Even then the causation element
must be proven.

A lawyer should be careful in perform-
ing legal work and cautious in any dealing
that could later be characterized as putting
the lawyer’s interest at odds with that of
the client. Based on the types of current
malpractice cases, these steps are not likely
to foreclose all claims, including those in
which the lawyer’s conduct was not the
cause of the loss.

Perhaps this is no surprise. Much has
been written about how law firms are
becoming more like businesses. In many
cases, the personal relationships and loyal-
ties between lawyers and clients are attenu-
ated. As law firms and clients both focus
mainly on their respective bottom lines, it is
not surprising to see law firms, like other busi-
nesses, become targets of lawsuits by parties
seeking to transfer losses to someone else.

If there is a silver lining, it is that often a
loss from a complex commercial deal or law-
suit results from a web of causes having little
or nothing to do with the lawyer’s alleged
errors. “Before the loss can be shifted, how-
ever, the client has an initial hurdle to clear.
It must show that the loss suffered was in fact
caused by the alleged attorney malpractice . . . .
Courts are properly cautious about making
attorneys guarantors of their clients’ faulty
business judgment.” Viner, 135 Cal. Rptr.
2d at 636 (quoting Bauman).

This is not much comfort to the lawyer
or firm named as a defendant in a malprac-
tice pleading, but it may defeat the claim
or at least significantly reduce the price of
settlement.
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