




1991 WL 239346 (Ohio App. 1991), a 
lawyer negligently conducted a title search 
that failed to disclose an existing mortgage. 
Thinking it would hold a first mortgage, the 
client extended a loan, but held only a second 
mortgage. When the borrower defaulted, the 
client recovered less than if it had held a first 
mortgage. The client sued the lawyer, claim
ing that it was entitled to the full amount of 
its loan because "the harm caused was the 
making of the loan," and "it would never 
have made the loan" if the client had known 
about the prior mortgage. The lawyer suc
cessfully argued that the client was entitled to 
a lesser amount, which was equal to what the 
client would have received if it actually held 
the first mortgage. The court agreed with the 
law firm's position. 1991WL239346, at *3. 
"If the attorney is incorrect in providing such 
assurance [concerning priority], the lender 
should be entitled to recover from the attor
ney what it would have received if circum
stances were as the attorney represented. In 
other words, the lender is entitled to recover 
what it would have received if it had, in fact, 
held the first mortgage." Id. at *4. accord, 
Cramer v. Spada, 610 N.Y.S.2d 662 (N.Y. 
App. Div. 1994); Schuman v. Investors Title 
Ins. Co., 338 S.E.2d 611 (N.C. App. 1986). 
In Illinois, courts followed the loss-causation 

rule in cases outside the malpractice context. 
See Martin v. Heinold Commodities, Inc., 163 
Ill. 2d. 33, 59-63, 643 N.E.2d 734, 747-
48 ( 1994). See also Restatement (Second) of 
Torts§ 552B. 

In Example 3, according to these cases, 
the bank would lose its malpractice claim 
unless the bank could show that it would 
have fared better than it did if the bank had 
been entitled to be paid ahead of the suppli
ers of agricultural commodities. If neither 
the bank nor the suppliers would have been 
paid, however, the bank could not get over 
the loss causation hurdle. 

These examples illustrate the observa
tion of the California Supreme Court in 
Viner that lawyers are being sued for actions 
rhat have little to do with what caused the 
losses. It is possible, of course, in the three 
examples to identify steps that the lawyers 
could have taken to minimize or eliminate 
the risk of a claim. But in the real world 
these steps are not always taken, and, in 
many such cases, a reasonable lawyer with
out 20/20 hindsight would not be expected 
to take such steps. 

Preventing the Scapegoat Problem 
In Example 1, the lawyer could have 
attached a form of patent assignment to 

the sale agreement before ir was signed to 
eliminate issues over the form of assign
ment. But in many complex business 
transactions, there can be disputes about 
closing documents (particularly ones that 
the parties view as relatively unimportant 
to the deal) or provisions in the agreement 
that can be read as ambiguous by a party 
looking for a claim. In addition, in Example 
I the conflict of interest allegation arising 
from the lawsuit could have been avoided 
if the lawyer referred the client to another 
firm to litigate the matter, or sent the client 
a conflict disclosure and obtained knowing 
consent to the possible conflict before 
undertaking representation in the buyer's 
lawsuit. Although prudent, those steps are 
not always required. When the lawyer and 
client are both looking at the transaction in 
the same way (after the failure to close, both 
believed it was because the buyer lacked reg
ulatory approval), there may be little reason 
to anticipate that the client will later criticize 
the lawyer for asserting a defense that at the 
time seemed most appropriate. 

In Example 2, it would have been pos
sible for the lawyer to have told the general 
partners that they could be sued if they did 
not provide detailed financial information 
to the limited partners, even if the lawyer 



This article originally appeared in the April 2004 CBA 
Record. Reprinted with permission. Copyright by the 
Chicago Bar Association.

believed the general partners were aware of 
the notice requirement in the partnership 
agreement, while explaining to the general 
partners that there was no way for them to 

provide the required notice in the time avail
able. The lawyer in Example 3 should have 
known about the lien in favor of agricultural 
providers and informed the client. 

Issues Inherent in Lawyer-Client 
Relationships that Lead to 
Scapegoat Lawsuits 
First, the three examples illustrate that when 
an aspect of a transaction turns out badly, 
some clients blame the lawyer and seek to 
shift the resulting loss to the lawyer, even 
though there were other more substantial 
factors that generated the outcome. To 
defend, the law firm must either show 
that its work was not negligent or, if it was 
negligent, the law firm must show that the 
negligence was not the "but for" or "proxi
mate cause" of any injury. (Of course, as a 
technical matter, the former client bears the 
burden on these issues, but it is fair to say 
that any defense will try to disprove these 
two elements.) 

Second, clients often assume that if the 
lawyer's work was imperfect, that is all that 
the plaintiff must show to recover. The law 
is to the contrary. The law requires the 
client to prove the following: (i) but for the 
lawyer's failure the client would not have 
been injured; and (ii) the lawyer's negligence 
actually caused the specific loss in question 
under loss-causation principles. To establish 
that the client's loss would have occurred 
anyway takes time and considerable effort. 
In Example 2 the general partners may 
assert, after the fact, that if they had been 
informed of the obligation to inform the 
limited partners of the proposed transaction 
in all its details, they would have done so 
or abandoned the transaction. This leads 
to a type of "what if' question that may 
be difficult to resolve without a trial, but 
also difficult to resolve at trial because it is 
dependent on speculation. See Viner, 135 
Cal. Rptr. 2d 629 (client alleging transac
tional malpractice must prove how trans
action would have been negotiated absent 
the alleged malpractice, despite inherent 
difficulties of such proof). 

Third, Example 1 illustrates another 
common aspect of the modern commercial 
malpractice case - that conflicts of interest 
are alleged whenever possible. The client 
claimed that the law firm acted improperly 
in defending the lawsuit by emphasizing 

the buyer's inability to close. The cl ient 
claimed the law firm did this in order to 

deflect attention from its failures related to 
t;.he patent assignment. Even if one assumes 
that representing the client in the lawsuit 
with the buyer was a violation of Rule 1. 7 (b) 
of the Illinois Rules of Professional Con
duct (because the lawyer was representing 
a client when the lawyer's personal interest 
was adverse to the client's), case law holds 
that violating a Rule of Professional Con
duct does not by itself give rise to liability; 
it is only evidence of a failure to adhere to 
the required standard of care. See Owens, 
316 Ill. App. 3d at 353, 736 N.E.2d at 157; 
Nagy v. Beckley, 218 Ill. App. 3d 875, 879-
81, 578 N.E.2d 1134, 1136-38 (1st Dist. 
1991). Even then the causation element 
must be proven. 

A lawyer should be careful in perform
ing legal work and cautious in any dealing 
that could later be characterized as putting 
the lawyer's interest at odds with that of 
the client. Based on the types of current 
malpractice cases, these steps are not likely 
to foreclose all claims, including those in 
which the lawyer's conduct was not the 
cause of the loss. 

Perhaps this is no surprise. Much has 
been written about how law firms are 
becoming more like businesses. In many 
cases, the personal relationships and loyal
ties between lawyers and clients are attenu
ated. As law firms and clients both focus 
mainly on their respective bottom lines, it is 
not surprising to see law firms, like other busi
nesses, become targets of lawsuits by parties 
seeking to transfer losses to someone else. 

If there is a silver lining, it is that often a 
loss from a complex commercial deal or law
suit results from a web of causes having little 
or nothing to do with the lawyer's alleged 
errors. "Before the loss can be shifted, how
ever, the client has an initial hurdle to clear. 
It must show that the loss suffered was in fact 
caused by the alleged attorney malpractice .... 
Courts are properly cautious about making 
attorneys guarantors of their clients' faulty 
business judgment." Viner, 135 Cal. Rptr. 
2d at 636 (quoting Bauman). 

This is not much comfort to the lawyer 
or firm named as a defendant in a malprac
tice pleading, but it may defeat the claim 
or at least significantly reduce the price of 
settlement. • 
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